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STATEMENT OF JURISDICTION 

 

This Court has jurisdiction pursuant to title 4 section 32(a) of the Virgin 

Islands Code, which grants the Supreme Court of the Virgin Islands jurisdiction over 

“all appeals arising from final judgments, final decrees, [and] final orders of the 

Superior Court.” 4 V.I.C. § 32(a).  “A  final order is a judgment from a court which 

ends the litigation on the merits, leaving nothing else for the court to do except 

execute the judgment.” Simon v. Gov't of the V.I., 67 V.I. 702, 707 (V.I. 2017) (citing 

Williams v. People, 55 V.I. 721, 727 (V.I. 2011)); In re Truong, 513 F.3d 91, 94 (3d 

Cir. 2008) (citing Bethel v. McAllister Bros., Inc., 81 F.3d 376, 381 (3d Cir. 1996)). 

Further, “[a]n order denying a petition for a writ of habeas corpus is a final order in 

a civil proceeding from which an appeal may lie.” Suarez v. Gov't of the V.I., 56 V.I. 

754, 759 (V.I. 2012). Accordingly, the Superior Court's Order dated July 30, 2019, 

denying the Appellant’s petition for writ of habeas corpus, constitutes a final order 

over which this Court may exercise jurisdiction.   

STATEMENT OF THE ISSUES 

 

1. Whether Appellant’s Trial Counsel Rendered Ineffective Assistance of 

Counsel. 

2. Whether the Prosecution Fabricated Evidence Resulting in Prosecutorial 

Misconduct.  
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STANDARD OF REVIEW 

 

1. “A trial court's conclusions of law in dismissing a petition for writ 

of habeas corpus are subject to plenary review.” Simon v. Gov't of the V.I., 67 

V.I. 702, 707 (V.I. 2017) (citing Mendez v. Gov't of the V.I., 56 V.I. 194, 199 

(V.I. 2012). “A trial court's findings of fact are reviewed for clear error.” 

Simon, 67 V.I. at 707. 

STATEMENT OF RELATED CASES 

The Appellee is unaware of any other current cases relating to this matter. 

 

STATEMENT OF THE CASE AND STATEMENT OF FACTS 

 

In September of 2005, the People of the Virgin Islands (the “People”) charged 

Appellant with first-degree murder and possession of an unlicensed firearm, among 

other crimes, in relation to a fatal shooting on St. Thomas, U.S. Virgin 

Islands. Blyden v. People, 53 V.I. 637, 644-45 (V.I. 2010).  

Detective Joel Dowdye (“Dowdye”), the arresting officer, filed a police report 

indicating that he recovered VC 935925, a .38 revolver, on the Appellant’s person 

at the time of the arrest. JA 163. Prior to trial, the Superior Court held a suppression 

hearing on May 3, 2007. JA 169- JA 249. Appellant moved to suppress the firearm 

found in his possession by Dowdye. At the hearing, Dowdye testified that he did not 

remember the kind of gun that he recovered at the time of the arrest. JA 229. The 

Superior Court ultimately denied the motion to suppress.  
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Sometime after the suppression hearing, Dowdye was convicted of first-

degree murder in an unrelated case and he was sentenced to life imprisonment 

without parole.  

On June 25, 2007, Appellant’s trial began in this case. When the People 

attempted to call Dowdye to testify at the Appellant’s trial in regarding Appellant’s 

arrest, Dowdye refused to do so. JA 649-650.  

“After concluding that Dowdye could not be compelled to testify, the 

[Superior Court] granted the People's request to have Dowdye declared unavailable 

and permitted the People to read into the trial record Dowdye's full testimony from 

the … pre-trial suppression hearing.” Blyden, 53 V.I. at 645-46; JA 703-721. At the 

conclusion of the trial, Appellant was convicted of first-degree murder, unauthorized 

possession of a firearm, among other crimes, and he was sentenced to life 

imprisonment without parole.  

On direct appeal, this Honorable Court affirmed Appellant’s convictions, 

except for the possession of unauthorized ammunition which was reversed for 

insufficient evidence. Blyden v. Government of the Virgin Islands, et al., 64 V.I. 367, 

372 (V.I. 2016). The Appellant also filed a petition for writ of certiorari to the Third 

Circuit Court of Appeals. The Third Circuit granted the petition, but ultimately 

affirmed this Court’s decision. See People of the V.I. v. Blyden, 437 Fed. Appx. 127 

(3d Cir. 2011).  
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On December 11, 2013, Appellant filed an Amended Petition for Writ of 

Habeas Corpus in the Superior Court asserting, among other things, ineffective 

assistance of counsel and that the firearm seized at the time of the arrest was not the 

same firearm introduced at trial. The Superior Court dismissed the writ of habeas 

corpus on June 21, 2014. 

Appellant appealed to this Court. This Court held that Appellant stated a 

prima facie case for relief on two (2) of his legal issues and remanded the matter to 

Superior Court for an evidentiary hearing. 

On May 9, 2017, the Superior Court held an evidentiary hearing for the habeas 

corpus petition as required by 5 V.I.C. 1308, et seq. and as directed by this Court. 

At the evidentiary hearing, Dowdye testified that on the night of the arrest, he seized 

a semiautomatic weapon. JA 88.  

On July 30, 2019, the Superior Court ruled based on its findings from the 

evidentiary hearing that none of Appellant’s claims warranted post-conviction relief. 

The Court held, among other things, that there was insufficient evidence to conclude 

that the Government fabricated evidence in a chain-conspiracy against the Appellant 

and that Appellant’s counsel did not conduct the defense in a manner that constitutes 

ineffective assistance of counsel.  

On August 26, 2019, Appellant filed the instant appeal asserting two main 

issues. First, that Appellant’s lawyer was ineffective because she, among things, 
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failed to present readily available evidence that the firearm introduced at trial was 

not the firearm that was seized from the Appellant. Second, Appellant alleges that 

there was prosecutorial misconduct with respect to the fabrication of evidence. These 

were the only two issues Appellant presented for appeal. 

SUMMARY OF THE ARGUMENT 

 

The Superior Court’s judgment must be affirmed.  Appellant fails to provide 

sufficient evidence in support of his claim of ineffective assistance of counsel 

because Appellant’s trial counsel’s actions did not reasonably fall below an 

objectively reasonable standard under Strickland v. Washington, 466 U.S. 668 

(1984). In addition, Appellant fails to provide sufficient evidence in support of his 

claim that the Government fabricated evidence because nothing in the record 

supports his contention that the People engaged in improper conduct. As such, the 

Superior Court’s denial of the petition for writ of habeas corpus must be affirmed.  

ARGUMENT 

I. Appellant’s Claim for Ineffective Assistance of Counsel must fail 

because Trial Counsel’s Actions Did Not Fall Below an Objectively 

Reasonable Standard.  

Appellant argues that his trial counsel was ineffective for several reasons. 

First, Appellant’s trial counsel was ineffective because she “failed to present readily 
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available evidence that the firearm introduced at trial was not the firearm that was 

seized” by the arresting officer, Dowdye. Appellant’s Brief, pg. 7. Second, 

Appellant’s trial counsel “made a credibility decision that is the province of the trial 

court and refused to evaluate the statement of the arresting officer, Dowdye, along 

with other evidence that corroborates the fact that the officer did not seize the 

firearm, to wit: the fact that the original report has a serial number on it that is found 

nowhere on the firearm.” Id. Third, trial counsel “failed to call the Dowdye on the 

stand, even if she assumed that he would not testify, the affidavit was admissible 

pursuant to Title 14 V.I.C. § 19 as substantive evidence.” Id. Fourth, Appellant 

argues that trial counsel failed to object to sentencing the Appellant on Count 5 of 

the Criminal Information, which was dismissed at the probable cause hearing.  

The right to “the effective assistance of competent counsel” is guaranteed by 

the Sixth Amendment to the United States Constitution. Strickland v. Washington, 

466 U.S. 668,  684, 104 S. Ct. at 2063 (1984). The Sixth Amendment of the United 

States Constitution applies to the Virgin Islands through Section 3 of the Revised 

Organic Act of 1954, as amended.  

In Strickland, supra, the Supreme Court provided the framework for 

evaluating petitions alleging ineffective assistance of counsel. Id. at 668. The burden 

falls upon the defendant to prove this deficiency in effective representation, which, 

as the Court held, comprises two parts: 
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First, the defendant must show that counsel's performance was 

deficient. This requires showing that counsel made errors so serious 

that counsel was not functioning as the “counsel” guaranteed the 

defendant by the Sixth Amendment. Second, the defendant must 

show that the deficient performance prejudiced the defense. This 

requires showing that counsel's errors were so serious as to deprive 

the defendant of a fair trial, a trial whose result is reliable. Unless a 

defendant makes both showings, it cannot be said that the conviction 

… resulted from a breakdown in the adversary process that renders 

the result unreliable. 

 

Id. at 687, 104 S. Ct. at 2064.  

In determining counsel’s performance, the defendant has the burden of 

overcoming the presumption that the allegedly defective performance was a part of 

sound trial strategy. Francis v. People of the V.I., 57 V.I. 201, 238 (V.I. 2012) (citing 

Strickland, 466 U.S. at 689-90)). “Tactical decisions about which competent counsel 

might disagree do not qualify as objectively unreasonable.”  Ibrahim v. Gov't of the 

V.I., No. 2007-76, 2008 V.I. Supreme LEXIS 20, at *5 (Jan. 18, 2008) (citing Bell 

v. Cone, 535 U.S. 685, 702, 122 S. Ct. 1843, 152 L. Ed. 2d 914 (2002)).  

To demonstrate prejudice, the defendant must ordinarily show that but for the 

errors of counsel, the outcome of the proceedings would have been 

different. See Corraspe v. People of the V.I., 53 V.I. 470, 487 (V.I. 2010). Petitioner 

must demonstrate a “reasonable probability” of such prejudice — “a probability 

sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694-

95 (“When a defendant challenges a conviction, the question is whether there is a 

reasonable probability that, absent the errors, the factfinder would have had a 
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reasonable doubt respecting guilt.”). “In determining prejudice, this Court must take 

into account the totality of the evidence, including the pervasive or isolated effect of 

an error and the level of support in the record for the jury's conclusions.” Id. at 695-

96. “Taking the unaffected findings as a given, and taking due account of the effect 

of the errors on the remaining findings, a court … must ask if the defendant has met 

the burden of showing that the decision reached would reasonably likely have been 

different absent the errors.” Id. at 696. 

Here, nothing in the record supports Appellant’s first argument that trial 

counsel was deficient because she failed to present readily available evidence that 

the firearm introduced at trial was not the firearm that was seized at the time of the 

arrest. Trial counsel is permitted to make strategic decisions and has an obligation 

to avoid introducing evidence at trial that she reasonably believes to be false. See 

V.I. R. P. C. 211.3.3(a)(3).1 Trial counsel understood that Dowdye had changed his 

position on the firearm multiple times. Initially, Dowdye filed a police report 

indicating that he recovered VC 935925, a .38 revolver, from the Appellant. On 

February 23, 2007, Dowdye executed an affidavit in which he stated that he seized 

 
1 Virgin Islands Rules of Professional Conduct 211.3.3(a)(3)(“A lawyer shall not 

knowingly offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s 

client, or a witness called by the lawyer, has offered material evidence and the lawyer 

comes to know of its falsity, the lawyer shall take reasonable remedial measures, 

including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer 

evidence, other than the testimony of a defendant in a criminal matter, that the lawyer 

reasonably believes is false.”).  
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a “black automatic handgun.” JA 167. At the suppression hearing on May 3, 2007, 

just three (3) months later, Dowdye testified that he did not remember the kind of 

gun that was recovered. JA 229. At trial, Dowdye refused to testify and his testimony 

from the suppression hearing was read into the record. JA 703-721. Finally, at the 

evidentiary hearing on May 11, 2017, approximately ten years later, Dowdye stated 

that he seized a semiautomatic weapon. JA 88. Given that Dowdye changed his story 

multiple times, trial counsel likely presumed that he was an unreliable witness, who 

had the capacity to offer false testimony. Thus, counsel’s actions did not fall below 

the standards set forth in Strickland v. Washington for ineffective assistance of 

counsel.  

With respect to Appellant’s second argument that trial counsel’s performance 

was deficient regarding eliciting testimony about the serial numbers in the police 

report, the record is devoid of any such error. Rather than rely solely on the 

unreliable testimony from Dowdye, trial counsel used cross-examination of a 

Government witness, Pierre Bedminster, to demonstrate that there were inconsistent 

police reports regarding the firearm. Appellant noted that Petitioner’s Exhibit 3 

contained two serial numbers while Respondents’ Exhibit 1, contained only one 

serial number. Appellant’s trial counsel provided the following questioning 

regarding the matter:  

Q: (Attorney Todman): Do you recognize that document 

[Petitioner’s Exhibit 3]? Does that appear to be the same document 
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as the document that was given to you by the Government in 

[Respondent’s Exhibit 1]?  

A: (Pierre Bedminster): It appears so, but something is missing in 

this one.  

Q: What’s missing is that there is no mention of VC935925, with 

no signature next to it; isn’t that correct?  

A: Yes, ma’am.  

Q: So, which is the accurate police report, [Petitioner’s Exhibit 3] 

or the [Respondent’s Exhibit 1]. 

A: I don’t know because I never see the report before. I made the 

report, and the number I turn it over to my superiors. I’ve never 

seen the report.   

 

See JA 149-151.  This exchange shows that, once again, counsel’s conduct did not 

fall below the standard enumerated in Strickland. 

With respect to Appellant’s third argument that trial counsel’s performance 

was deficient because she chose not to call Dowdye as a witness, the record once 

again fails to support this argument. Trial counsel used the absence of Dowdye’s 

presence as a witness to demonstrate that the People had failed to connect the 

Appellant to the firearm introduced at trial. Trial counsel explained the following in 

her closing argument:  

The weapon that the Government has been publishing to you and 

showing to you was here on island and available, but never shown to 

Detective Dowdye. But the Government wants to make a leap from 

the  alleged weapon that was taken by Mr. Dowdye to say that is that 

weapon, when they had the opportunity to present it to the only 

person that knows what weapon was recovered, if a weapon was 

recovered. They choose not to do that. Why? Because they didn't 

want to call Detective Dowdye, because he is tainted…. His 

testimony was, I recovered a weapon but to be honest with you I can't 

remember whether it was a revolver or what…. They had an 

opportunity to confirm that weapon. We don't know where it came 
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from. We don't know if that's the weapon because Detective Dowdye 

did not identify it …. 

 

See JA 845.  

 

Such an examination gave the jury the opportunity to consider that there were 

conflicting police reports and to weigh the evidence regarding the firearm. Despite 

trial counsel’s best evidence, the jury believed that the firearm was in fact connected 

to the Appellant. Such a conclusion is clearly within the purview of a jury. As such, 

trial counsel’s performance did not fall below the objectively reasonable standard 

with respect to eliciting testimony regarding the firearm. The jury considered the 

arguments from both sides and simply rendered its decision considering all the 

evidence. There was no ineffective assistance of counsel on this issue as well. 

Finally, Appellant argues that trial counsel failed to object to Appellant being 

sentenced as to Count 5 of the Criminal Information for first degree assault in 

violation of 14 V.I.C. § 295(1), which was purportedly dismissed at Appellant’s 

probable cause hearing. Appellant’s Brief, pg. 12. Appellant argues that “a 

seemingly clerical-administrative error (i.e. the failure of the Court of record to 

indicate Count 5 as dismissed) went unchallenged by Appellant’s trial counsel.” Id. 

at 13.   

As indicated above, Strickland requires that a defendant must show 

that counsel's performance was deficient. Strickland, 446 U.S. at 687. Next, the 

defendant must show that the deficient performance prejudiced the defense. Id.  In 
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Appellant’s Amended Petition for Writ of Habeas Corpus dated December 11, 2003, 

Appellant never raised this issue regarding the Superior Court’s purported error in 

the Criminal Information and therefore such a claim is waived. See V.I.R.App. P. 

22.2  As such, the Court should not consider this aspect of Appellant’s argument. 

Assuming arguendo, that this Court does consider this issue, the People contend that, 

if such a clerical error occurred, it can be cured on remand by resentencing the 

Appellant with respect to Count 5.  

II. Appellant’s Claim that the Firearm Introduced at Trial is Fabricated 

Evidence Amounting to Prosecutorial Misconduct is Without Merit.   

Appellant argues that the People added the second serial number of the firearm 

to the police report to establish a chain of custody. Appellant’s Brief, pg. 19. Without 

this serial number, Appellant argues that the weapon would have been rendered 

irrelevant and inadmissible at trial. Id. Appellant further argues that “Tarrus 

International the manufacturer of the firearm that was introduced at trial stated that 

the firearm in question only has one serial number.” Id. In addition, “the arresting 

police officer [Dowdye] stated that he seized a semi-automatic firearm and not the 

 
2 V.I.R. App. P. 22(m)(“Waiver of Issues. Issues that were (1) not raised or objected 

to before the Superior Court, (2) raised or objected to but not briefed, or (3) are only 

adverted to in a perfunctory manner or unsupported by argument and citation to legal 

authority, are deemed waived for purposes of appeal, except that the Supreme Court, 

at its option, may notice an error not presented that affects substantial rights.”) 
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revolver that was introduced at trial.” Id. As such, Appellant maintains that the 

firearm introduced at trial was fabricated evidence resulting in prosecutorial 

misconduct.  

“The test for prosecutorial misconduct is whether the conduct ‘so infected the 

trial with unfairness as to make the resulting conviction a denial of due process’ in 

light of the entire proceeding.” James v. People of the V.I., 59 V.I. 866, 883-84 (V.I. 

2013) (citing United States v. Morena, 547 F.3d 191, 194 (3d Cir. 2008). “Reversal 

may be warranted based on prosecutorial misconduct to which there was a proper 

objection, if the defendant shows that: (1) the prosecutor's conduct or remarks were 

improper, and (2) the conduct or remarks affected the trial in a manner that made the 

trial unfair and affected the defendant's substantial rights.” Farrington v. People, 55 

V.I. 644, 656 (V.I. 2011) (citing (quoting Donnelly v. DeChristoforo, 416 U.S. 637, 

643, 94 S. Ct. 1868, 40 L. Ed. 2d 431 (1974))). “[This Court must] examine the 

curative instructions, if any, given by the trial court; the weight of the properly 

admitted evidence against the defendant; and the prosecutor's improper 

actions.” James, 59 V.I. at 883-84 (citing United States v. Liburd, 607 F.3d 339, 344, 

53 V.I. 890 (3d Cir. 2010) (citing Morena, 547 F.3d at 194).  

Here, the People did not fabricate evidence by adding a second serial number 

to the police report to establish a chain of custody. Rather, the People presented 

testimony establishing a proper chain of custody. The arresting officer, Dowdye, 
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gave the firearm to Forensic Investigator Daphne Rouse-Carty (“Rouse-Carty”) who 

secured all of the evidence collected at the scene in the police locker. JA 731- 733. 

The bullets and casings from the crime scene were sent to the Federal Bureau of 

Investigation (“FBI”) for testing. JA 415-425. In addition, the People presented 

substantial evidence including expert testimony from an FBI firearm and toolmarks 

examiner, which demonstrated that the firearm offered into evidence and admitted 

at trial matched bullets and casings recovered from the crime scene and the bodies 

of the shooting victims. JA 496-520.  

With respect to the second serial number, the Superior Court correctly 

clarified the following:  

The firearm introduced at trial was a .38 Taurus revolver bearing 

serial number VC 935925. (Trial Trans. 101-103, ST-05-CR-399, 

June 27, 2007.) The police report admitted into evidence as 

Petitioner's Exhibit 3 indicates that a .38 Taurus handgun bearing 

serial number 759682 was stolen from the St. Thomas Federal 

Building. Respondent's Exhibit 1 appears to be a copy of Petitioner's 

Exhibit 3 but has redacted information, additional notation at the 

bottom of the first page and, after the end of the reporting officer's 

narrative and signature, there is an additional note that reads: “Serial 

# VC-935-925.” This circumstance makes it seems likely to the 

Court that someone added the second serial number to the police 

report at some stage after it was first filed. However, the actual serial 

number of the gun taken from the Federal Building is not the inquiry 

of this Court…The ultimate question is whether VC 935925 is the 

gun taken from the Petitioner. 

*** 

Further, that a second serial number was added to the report of the 

theft from the Federal Building does not indicate some sort of 

conspiracy to frame the Petitioner, especially since there is no 

indication of when it was added, or by who, or for what purpose. 
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Despite having scoured the record, the Court can find no additional 

evidence that the government fabricated evidence. 

 

See Blyden, 2019 V.I. LEXIS 150, at *7-9 (V.I. Super. Ct. July 30, 2019).   

The Appellant fails to demonstrate that the prosecution engaged in improper 

conduct because the People established a chain of custody and there is no evidence 

in the record to support the contention that the People fabricated evidence. In 

addition, the People have maintained that the firearm seized from the Appellant is 

the same firearm that was introduced at trial. The jury had the opportunity to weigh 

the evidence regarding the firearm including the testimony from Tarrus International 

and listened to the cross-examination of witnesses regarding any purported 

discrepancies with the firearm. The jury also had the opportunity to hear Dowdye’s 

testimony, which was read into the record. The jury ultimately weighed the evidence 

and chose to convict the Appellant. In other words, nothing in the record reflects that 

the People engaged in improper conduct that made the trial unfair or affected the 

defendant's substantial rights. Therefore, the decision of the Superior Court of the 

Virgin Islands must be affirmed.  

CONCLUSION 

 

Appellant has presented no grounds for reversal of the Superior Court’s 

Memorandum Opinion and Order dated July 30, 2019. Appellant has provided 

insufficient evidence to support his conclusion that the People engaged in 
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prosecutorial misconduct by fabricating evidence. In addition, Appellant’s trial 

counsel was not ineffective based on the standards outlined by the Supreme Court 

in Strickland. As such, the Superior Court decision must be affirmed.  
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